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Statutory Tools Help Municipalities
Redevelop Troublesome Brownfields

BY GIDEON KRACOV

edevelopment of cotitamminated proper-

ties raises the threat of environmentsl

iiahifity. Such properties sre “brown.

Belds,” defined as *real peoperty, the

expansion, redevelopment or reuse of
which may be complicated by the presence of
polential presence of 2 hazardous substance, pal-
Jutant, er contaminant "

Reuse of brownfields revitalizes wrban neigh-
borhoode A brownfield property may be a multj-
acre abandened industrial facllity in 2 redevelap-
ment project erea or a smel] laundromat that can
be remedialed and put Lo mixed use {0 include
housing and & pocket park Perbaps the site js 2
gas station. with minimal subsitrface contantin-
tion now identified 28 a location for a comniniiy
medical clinic,

Yel while private investors may acquire brown-
fields at reduced cost, accompanying Liability for
environmental cieanup discourages mapy, See
generally Fireman's Fund & City of Lodi, 302 F3q
928 (th Cir. 2002). Because of this environmentzl
. sligme, many brownfield properties remain jdie.

As a result, municipalities aften are the hes
hope to redevelop brownGelds. A municipality
with a robust neighborhood revitalization pro-
gran car acquire a brownfeld, romediate the
contamination and return Lhe property Lo produc-
tive use. The municipality benefits from jobs, a

cleaner environment, incresSed tax revenues and
reduced blight

Increasingly, the federal government and Cajj.
fornia offer stalutory and administrative 105 1o
help municipalities manage brownfield tiahility risk and expe-
dite cleanup. Because of this and the availability of envirog.
mental insurance, municipalities have initiated nemergus K-
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acquire brownfields can manage Superfund -
cleanup Eability through competent environ:
mental investigation and remediation.
Superfund offers a Ezbility defense to 2
fovernment entity that acquires 4 contepminat.
ed property by eminent domain and gatisfes

cerlaip compliance require-
ments. 42 US.C, Sections 9601 (35){A) and
oropety s e oy ey e
property is aoquired by emfnent in {iti
gation. Cify of Toledo o Bearer Material &
Servs., BZS%Sum 1013 (N, Oh. 1996).
However, City of Emeryoille 8 Elnmentis, 2001
U-SDist LEXIS 4712 (N.D, Cal, 2001),
extends the defease to 3 Cafifornia govers-
ment entity that negotiates a purclinse with-
out litigation 50 long a3 it iollows California
emizent domain and makes
“every reasonable effort to by the lind *
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that the purchaser satiafisg identifisd requirements,

New Superfund case law provides an additioz] dafenss to
aninnooenlpurchm-o{lmnlan:innedpmpem.w
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that “disposal” liability may not zrise ere pre-existing chem-
icals migrate through the property.
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- cleanup. In exchange, the A provides the

brownfield purchizser with a covenant nat 1o
Bue. A less complex method to address federal
Liability is a nosbinding *comfort letter,” which
indicates thal the EPA dows not presenily
intend to order cleanup al the ite,

When a California munjci ity acqutires a
: ennhmlnatedpropeﬂy,itapotmlialliabﬂlty
b does not begin and end with federal law, It
dsomuslmnaidcr&li[mniamﬁmmhl
statytes, typically enforeed by the Cabifornia
4 EPAandits ies, the Department of
1 Toxic Substances Contro} and State Water
. Fi Col“em(?;h.tumin Super-
‘or example, Cali has its oo -
T-?kﬂ' Hmrdmagm Control Act and under
ground etcage tank program, each of which may impose
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redevelopmiant of brownfiekds,

253?:5@ (b) arlopts fle{dm; dCOd : th
2 (0], many federal Superfund immunities,
Thus, & municipality may be exempt from California Super-
ﬁmdchnmﬁxbﬂitywhmitwquimmbymﬂnm
domajn or other } means, :

New legislation, the California Land Environ.
mental Restoration and Reuse Acl, Health & Safe.
ty Code Section 25401 etnq..gim&unidpaﬁ-
ties limited imnrunity t investigate remed;-
ate small brovnifield sites,

Moregver, municipalities are not Bable for vig-
Iations of Proposition 85, Health & Safety Code
Section 252495 ¢t peq., or the Unfair Competition
Law, Business & Prolessions Code Section 17200
et seq., because pablic entities czenot be sued
under these laws.

A municipality that acyuires a brownfield st
also nay negotiate cleanup agreements that pre-
vide fiahility protection with the Department of
Toxic Substznoes Contral and the water board.
The Unified Ageicy Review Site Designation
Process, Health & Safety Code Section 25260 et

" deq,, allows designalion of a single BEeNCY to
oversee site investigation and remediation, A
deanup completed pursuant {o its terns geners)
ly is immunized from further enforcement.

In addition, the Depzrtiment of Toxic Sub-
stances Control and the water board ?gier volun-
tary dleanup programs 1o encoursge evelop
otent of brovmfields. These programs slow 5
party undertaking cleanup 10 pay agency over-
sight costs and advance funds for remediation,
When remediation is complete, which ean be
lengthy process, the program offers & “no further
action” letter or certification of completion.

‘The Departiment of Toxic Substznces Control
and the water board alsg offer prospective pur-
chaser agreements, which provide a covenant ot
1o site in exchange for a monetary payent or an
agreement to conduct cleanup. These i

alsa may issue nonbinding "comfort letters.” which identify
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property and cooperates with enviroemental regulators can
aunage it kbliity risk and turn brownfields groen. &

Gideon Kny i o depty Lo Angaies city
and erwironment division.
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