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Who'’s Regulating Emissions from

California Trains and Railyards?
by Gideon Kracov'

international trade activity and goods movement by
rail provide significant economic benefits to California.
Cargo moves from container ships at California ports to
local railyards where freight locomotioves haul it east to
consumers throughout the United States, In 2010 and
beyond, demand for cargo through our ports is expect-
ed to continue to grow.! Thus, large expansions are
proposed for existing railyards at the Ports of Los
Angeles and Long Beach.? Yet, The goods movement
industry also causes significant environmental and
public health impacts. In particular, California’s loco-
motives and railyards contribute to air quality nonat-
tainment and create unacceptable toxic hot spots for
railyard-adjacent communities. This article discusses
ongoing efforts to clean up California's railyards and
locomotives and analyzes the ‘governing regulatory
framework.,

There are eighteen large railyards in California
operated by Union Pacific GCorporation and BNSF
Railway Company (recently acquired by Berkshire
Hathaway Inc.).* The railyard operations emit criteria
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pollutants nitrous oxides (NOXx) and particulate matter
{PM) from sources including locomotives, heavy duty
diesel trucks, cargo handling equipment and refrigerat-
ed units. As a result, while rail transport is viewed as a
“green” alternative to trucking, the data in fact shows
that rail produces more NOx per mile than trucks, and
rail's fuel benefits substantially decreass if the full door-
to-door transport costs are considered.” Locomotive
emissions alone account for 158 tons per day of NOx
and 4.8 tons per day of PM in the State.® in the South
Coast Air Basin, regulators recognize that “the severity
of the region’s PM 2.5 problem and the attainment
deadline make it necessary to further mitigate locomo-
tive emissions in 2014."

Toxic air emissions including diesel PM from
California railyards and locomotives also present a sig-
nificant concern. Human health risk assessments for
railyard communities in San Bernardino, Commerce
and Roseville document excess maximum cancer risk
caused by local railyard operations as high as 3,300
per million.” This is far above generally accepted reg-
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ulatory thresholds.® In fact, over three million
Californians are exposed by railyard sources to excess
cancer risk of more than ten in one million.® The
California Air Resources Board (CARB) insists that
“every feasible effort” is needed to “reduce localized
risk in communities adjacent” to the State’s railyards.*

These efforts to mitigate railyard and locomotive
poliution must consider the regulatory framework for
railyards and locomotives. In particular, the interstate
Commerce Commission Termination Act (ICCTA), 9
U.S.C. § 10501(b), gives jurisdiction over many rail
activities to the Surface Transportation Board (STB) in
Washington, D.C. The rallroads often rely on STB
exclusive or primary jurisdiction to preempt local regu-
latory efforts." However, the courts and STB have
made clear that state and local regulations that imple-

ment federal environmental laws such as the Clean Air’

Act are not preempted by ICCTA.” In addition, state
and local regulations that do not unduly interfere with
the railroads’ “operational activities” survive ICCTA.*
For example, in 2008, the Los Angeles Superior Court
ruled that ICCTA does not override a City's duty to con-
duct California Environment Quality Act review of rail
activities on public land."

State and local authorities seeking to mitigate rail
poliution must also consider their roles in implementing
the federal Clean Air Act. The 1990 Clean Air Act
amendments give the United States EPA the power to
adopt emission standards for new non-road engines
including locomotive engines. A 2008 EPA locomotive
rutemaking requires stricter locomotive emissions stan-
dards on remanufacture and eventual fleet turnover
over many decades to cleaner so-called “Tier 4" levels
by 2045.® This authority preempts local regulation of
newer locomotives.'”® However, the EPA has confirmed
that state regulation of other rail equipment (such as
older, polluting switcher locomotives) is not preempted
by federal law and “subject to regulation by California
and the other states.” Further, certain state regulation
of nonroad engines is carved out under the Clean Air
Act section 209(d), and local idiing and safety reguia-
tions generally are permitted.'

The South Coast Air Quality Management District's
recent effort to address railyard emissions illustrates
the interplay of these laws and regulations. Starting in
2005, the District adopted Rules 3501 to 3503 that
require rail operators in the South Coast Air Basin to
monitor and minimize locomotive idling, provide inven-
tory reports and conduct health risk assessments. The
purpose of the Rules is to decrease and monitor emis-
sions and health risk at local railyards. The Association
of American Railroads, Union Pacific and BNSF sued,
claiming the Rules were preempted and would create
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an improper local patchwork of regulations.

In 2007, United States District Court Judge John F.
Walter enjoined the Rules.™ The opinion makes clear
that ICCTA does not preempt or “interfere with the role
of state and local agencies in implementing Federal
environmental statutes such as the Clean Air Act."™®
Nevertheless, local air districts derive their authority
from state law, and the California Health and Safety
Code ‘“dictates that [the California Air Resources
Board] is the entity with authority over locomotives.™
The District appealed to the Ninth Circuit Court of
Appeals, arguing that it acted under appropriate
California Health and Safety Code authority to imple-
ment the federal Clean Air Act. Briefing and oral argu-
ment was completed in Summer 2009 before a panel
including Circuit Judges Pamela A. Rymer and Susan
P. Graber and Senior District Court Judge Ann Aldrich
(sitting by designation). No opinion has been issued.

CARB's authority to exercise jurisdiction to mitigate
California railyard and locomotive poliution comes from
the State Health and Safety Code that requires that
CARB “shall adopt and implement” control measures
that are “necessary, cost, effective and technologically
feasible” for mobile goods movement sources including
“heavy duty motor vehicles,” “utility engines” and “loco-
motives,” unless preempted - by federal law.»
Accordingly, CARB adopted goods movement regula-
tions including measures for heavy duty diesel trucks
and some cargo handling equipment. Moreover, the
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2007 California State Implementation Plans for 8-hour
ozone and PM-2.5 include future commitments to
reduce pollution from California railyards and locomo-
tives.®

Yet, CARB has not directly regulated California
locomotives, instead favoring controversial contractual
agreements with the railroads, or Memorandum of
Understandings (MOUs).# In 2007, pressure groups
filed a writ of mandate against CARB and filed a
Petition for Rulemaking pursuant to the Galifornia
Government Code, challenging the MOUs and the fail-
ure to adopt new regulations for California railyards
and locomotives. In January 2009, CARB granted the
Petition for Rulemaking in part.

in September 2009, CARB’s Board conducted a
public hearing on the issue to consider thirty-seven dif-
ferent measures to reduce emissions and health risk
including options for long haul and switcher locomotive
fieet turnover, cargo handling equipment, electrifica-
tion, monitoring and site-specific mitigations.* Many
measures were deemed feasible, cost-effective and
likely not preempted by federal law.* Greenhouse gas
reduction benefits also were explained. During the
hearing, Board Chairman Mary D. Nichols concluded
that “we want to make clear that regulation is not just
something never to be discussed, but that it, in fact, we
are going to be developing an approach to it as part of
the background of the whole program really.””
Moreover, considerable federa! and State incentive
and matching funding may be available. At the conclu-
sion of the hearing, the Board directed staff to return
within 120 days with a specific plan requiring railroads
to prepare and implement risk reduction audits and
plans for high risk facilities, starting with BNSF's San
Bernardino railyard and an assessment of potential
regulatory elements including an indirect source rule.
A Board hearing is pending as this issue goes to press.
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These various efforts to mitigate air pollution and
health risks from California railyards and locomotives
must bear fruit in 2010 and beyond. Otherwise, the
existing federal locomotive rules will take decades to
implement and unacceptable human health risks will
remain. The railroad operators can seize this opportu-
nity to invest in, rather than fight, much-needed envi-
ronmental improvements at railyards throughout the
State. The sustainability of California’s goods move-
ment industry depends on it.

ENDNOTES

*  Gideon Kracov practices environmental and land
use law. He represents non-profit East Yard
Communities for Environmental Justice (based in
Commerce, California) in litigation and administra-
tive actions seeking to reduce California railyard
and locomotive pollution.
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